
!,

0

.,. ·, ...... ,: .. · . . .

-. t TA:X,

±es
ii ».ors

~~ : File No: V2(WCS)1/RA/GNR/2017-18 /<;.o(J)_ .{c::., Q:)C,,G

~~001 :Order-In-Appeal No.: AHM-EXCUS-003-APP-0140-17-18

~ Date :26.10.2017 ufRT ffl cB1" -~ Date of Issue: !Gi~I \r/t
en 35min mgr (r4tea) rr uRa
Passed by Shri Uma Shanker Commissioner (Appeals)Ahmedabad
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GNR-STX-DEM-DC-17/2047 f@fa : 31.03.2017 pfGra

Arising out of Order-in-Original: GNR-STX-DEM-DC-17/2017, Date: 31.03.2017 Issued
by: Assistant Commissioner, Central Excise, Div:Gandhinagar, Ahmedabad-111.

31"t"iclcbdf qcf !.lfai:IICil cpf -;:rr:r ~ t@T

Name & Address of the Appellant & Respondent

1\11/s. Kalaptaru Power Transmission Pvt Ltd

cBW anfh z 3ft an2gr arias rpra aar t m az 3ml a uR zqnfnf Rt
aal; +Ty Pel 3rf@at at 3r@ha zur grteru 3ma rgd a waa & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ '{-J-<¢1'< 'qj'f 'TRl!ffUT~ :
Revision application to Government of India :
(1) tu 3 gen 3rf@)fu, 1994 cBl" eTRT 3@T@ Rh4 aarg nTg mi a
~'QRT cpl" '\j'q-QRT cB" '!,j"~~ cB" 3@T@ g7terr 3r4aa 'ra~- -i:imr ."fficnR,
f@a iacu, era f@qm, a)ft if#r, ta tu ara, ir mi, { fecal : 110001 c!?r
al aft are1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) afe mra 'cBl" -grfrr sa ft zrf tar f@9Rt '}!U,s!lll'< m ~ cblx\!Sll~
j a fa,8ht oerm a au qusrm m ura g mf i, a Raft aerr zu Tvsr i
'Efffi cffi fcRfr cblx\!Sll~ # m fcnm .:i0-s1111x # if lllc1 a 4fa5a a hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse 6r to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(-m) -i:imr aa f@hat ; u var i Ptll1Rla lllc1 ~ m lllc1 cB" fclPl1-J1°1 #~ ~
~lllc1 ~ '3cl4 I aa gycn aRd i it ma a are fa8g z yr a Pl llffcta
et
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.



... 2 ...

ufk zgca al 41ar fag fa ra are (a a er at) fufa fhu 7TT

me zt
In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

ti" 3tfai:r '3~1i;r! cti" '3~1i;'i ~ cf>~ cf> fc;rlz W~~ l=JFlf cti" ~ ~ ~
~ ~ w ~ tlffl ~ ~ cf> :!a1Rlcb ~. 3Nfc'f cf> ~ 1:!Tft=r err ~ 1R m
mer if fclffi"~ (rf.2) 199s tlffl 109 ~~~ 1n!" m 1
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (Nb.2) Act,

1998.

(1) ~ '3¢tllctrl ~ (~) PilJl--!lqc,fi, 2001 cfi R<1li 9 cfi ~ fclP!rncc. WI?[ ~

~-s # err >l"fu<:rr #. )fa 3mat a uf art hf fa#ta a l=fffi * ~ ~-~ ~
~~ cITT err-err >l"fu<:rr * TT! URra 3maaa fhu ult alR?gt Ur# rr gTal z. cn1
gz,ff a sisfa nr 3s-< # fffa #tmar # rad rr €s--o arr #t vfa
ft ft af; +

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3.months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfcl(j-j.-i ~ cfi ml!l Gei icaa are q?) zn sq a st it sr1 2oo/­
#ha z4rat #l mg ah ui iaa za va aa snr st 1ooo/-- #6t q7Tara #
G;I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

ft zycn,at grzgca vi hara ar4lRtn muff@raw If 3ft-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) 8tu sari zca 3rf@,fr7, 1944 cITT QRT 35- uom/35-~ 3iaft­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

aaRRa qRoz 2 (1) ii aa, 3rar a 3rarat t or4ta, r8tit a mm ft
zyca, €tr Gura zca vi hara 3r)au nznf@au (Rrec) ufa 2Ra 9if8a1,
3HF-lctlcillct # 3it--20, q#ze zfRu ml3vs, auf TT, ;_i.J5l-Jctlcillct-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above. ·

(2) #tu saga zye (r4@ta) Rama6at, 2001 cITT t:TRT 6 * ~ Wl?f ~--~-3 # frrtllRff
fag or4at 3r41#ta =nzaf@era0i 6ht n{ 3rah a f@sg 3r4la fa zg or?gr 6t "ifR ufadt Rea
\J[6T ~~ cITT 1-fflT, &lNf cITT 1-fflT 3it nun ·Tm uifr ug s ala z 3a q % cffii
; 100o/ i#tu 3#ft @tt 1 \J[6T ~~ cITT 1-fflT, &lM cITT 1-fflT &R° ~ <Tm ~
6T; 5 al IT 50 al4 lq "ITT akT; 5ooo/- tu 3ft zft I \J[6T ~~ cITT 1-fflT.
6[[f(j-j" cITT 1-fflT 3it aura mzn uifn q; so arq I aa vnar & asi T; 10000/- #ta
ah#t etf I cm ~ ti61llcb xfulx-c1x cfi -;,p=r "ff a~,ia aa gs # u i x=fzjtT cBt ~ 1 "ll6
gr en # fa fa aaua~a eta ja #t grear nl st

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/0

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any

0

0
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zuf? zan?r i a{ p an2ii arrteh ? atrtsir ahf #h rqr svja
~ "ff fcnm "Gf[,'I1 afeg za r # zag; f fa frar rat cITT<T "ff aa fez zenferfa 3rah#ta
-7nTf@raw at va 3n@ta z 4tr war atv sdaa fcnm \JlTffi i1

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ·

(4) Tr1tcrzu zrca 3rf@,fr 197o rm igi)fer #t~-1 cB" 3RJTIB mmf fcITT[ ~
sad 3rd4 zr .3mgr zrenRenfa fvfr If@art sm?gr i g@la al va #fa T
xi1.6.50 "Cfff cBT .-lllllleill -~ fecITT': "6111T ml~ I .

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) a sit #if@r m7ii ant firura a [ii at 3ITT 'lfr eznla 3naff fhu urat &
'3TI" ft zca, €ha Garza zrca viaror4l#tu nznferaw (raff@f@) fm, 1982 i
Rimf % I
Attention in invited to the rules covering these and other related matter contended in theQ Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tam area, a&tzr 37euz areasvi hara 3r41fr f@rswr (aft) h ,f 3r4tih mrai z
he2tzr 3euz era 3rf@1, &&yy Rt arr 3on h3iii fa#zr(in-2) 3ff@1fr# 2&(2& &8
ism 2e) eiia: e.e.2egy 5it Rt f4tr 3#f@If7z1a, &&&9 Rtar3 agiair para al a#ear,
wr{&, trfaRra qa-fr sm au 3rear k, qrafzr err k 3iair sun &rmt art
37hf@a earfrarailug 3r@rart
a#car 3euTz reaviaas h#3iaazj faswrz ares" ii far rf@a&

(i) cum 11 ±t 3iair fffRa#
(ii) rdz sa # #t w1{ a1a fr
(iii) rlza fer4rat h fezra 6 h 3iair 2zr vn#

3m7itarf zrz fh zsrnrhuanrf@fr8t- 2) 3rf0er21a, 2014 h 3ire»r qa fa#3rd4r uf@rah h
"ff<Ffa=f~"f~ 3-r;;\T "Qcf 3f"Cl'rR qi)"WT-~Ml

0 For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08_.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount .of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the· provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) z3n2erfa3rhr uf@raur hmersi area 3rzrar yen5 ar C01S fc)c11Rc1 ~ c'IT ma-1" fcnQ° "N?
1o1arru3itarzihawe faR@a ztasavsh 10% 21arrw #stsvastal
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

This appeal is filed by the Assistant Commissioner of CGST,

Gandhinagar Division under Section 84(1) of the Finance Act, 1994 [for short­
the department] against order-in-original No.GNR-STX-DEM-DC-17/2017 dated
31.03.2017 [for short-impugned order], in terms of Review Order No.06/2017­
18 dated 06.07.2017 of the Commissioner of CGST, Gandhinagar in respect of

M/s Kalpataru Power Transmission Ltd., 101, Part-III, GIDC Estate, Sector-28,

Gandhinagar [for short-KPTL]

2.' 'This appeal is primarily against CENVAT credit which stands allowed by

the adjudicating authority on Group Gratuity Scheme amounting to

Rs,1,01,841/- and Workmen's Compensation Insurance Policy amounting to
RS,32,12,001/-. The facts of the case is that based on· an audit objection,
show cause notice dated 10.10.2016, covering period from 2011-12 to 2014­
15 was issued to M/s KPTL, inter alia, proposing to disallow above referred
CENVAT Credit availed on Group Gratuity Scheme and Workmen's
Compensation Insurance Policy. The notice issued for recovery of said Cenvat
credit wrongly availed with interest and further proposed penalty on the

appellant. Vide the impugned order the show cause notice was decided, by

allowing the CENVAT credit in respect of the aforementioned services

3. Being aggrieved, the department has filed the present appeal on the

grounds that:
• As per definition of input service w.e.f 01.04.2011, cenvat credit on

Group Gratuity Scheme and Workmen's Compensation Insurance Policy
as it covered under the exclusive clause of the definition of input
service; that as per said definition and clarification issued by CBEC vide

circular No.943/4/2011-CX dated 29.04.2011 credit is not allowable
when any service are used primarily for personal use or consumption of

employees.
• The service of Group Gratuity Scheme for employees and Welfare

Compensation Insurance policy is purely voluntary act and a welfare
measure in the interest of its employees and it has no relation directly or
indirectly towards manufacturing/output service activities.

• The department has relied on CESTAT, Principal Bench, New Delhi
decision in case of M/s Gujarat Ambuja Cement [2007 (080) RLT-008],

wherein it was held that the said services are not covered under Rule
2(0) of Cenvat Credit Rules and Hon'ble High Court, Mumbai decision in
case of M/s Raymond Ltd[2009 (24) ELT 180], wherein it has concluded
that interpretation of statutes to be construed strictly by way of literal

meaning.

0
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• The adjudicating authority has erred in relying, upon the decision of
Hon'ble CESTAT Chennai decision in case of M/s Fiem Industries Ltd
which has been not accepted by the department in principle, but due to

lower monetary grounds the decision has not contested further.

4. Personal hearing in the matter was held on 11.09.2017. Shri S.J.Vyas,

Advocate appeared on behalf of M/s KPTL and explained their points. He

submitted copies of cases laws in their favour. Mrs. Mary George,
Superintendent of CGST, Gandhinagar Division appeared on behalf of

department and reiterated the grounds of appeal in departmental appeal.

5. Ihave gone through the facts of the case, the grounds mentioned

in the appeal by the department arid the oral averments, raised during the

course of personal hearing by M/s KPTL. The main issue to be decided is
whether as alleged by the department, the adjudicating authority has wrongly

allowed CENVAT credit on input services in question or otherwise.

6. I find that the dispute is regarding availment of_ CENVAT credit in

respect of Group Gratuity Scheme amounting to Rs,1,01,841/- and Workmen's

Compensation Insurance Policy amounting to RS,32,12,001/-.

7. The adjudicating authority, vide his impugned order allowed CENVAT

credit availed by M/s KPTL on the above services, on the following grounds:
• The gratuity is a statutory benefit to the employees for their

services to the Employer and is governed by the Gratuity Act,
1972 (Amended 2010); that the Act stipulates payment of the
Gratuity as a statutory benefit to such employees who have to
pay Gratuity benefits better than the statutory requirements has
to be paid by the company in accordance with the law and this is
obligatory and to fulfill this legal obligation, M/s KPTL has opted
for Group Gratuity Scheme. Therefore, it can be said that such
service is relatable to business activity and is to fulfill one of the
legal obligation.

• In case of an accident within the factory, the compensation has to
be paid by the company in accordance with the law and to fulfill
the said legal obligation, M/s KPTL has taken insurance, therefore,
the insurance premium is related to business activity; that
Workmen's Compensation insurance policy is different than the
Health Service, Health Insurance, Life Insurance, therefore, does
not excludes the service in relation to Workmen's Compensation
Insurance Policy.

8. I find that the adjudicating authority has broadly categorized it as group

gratuity and workmen's compensation insurance policy coverage. The
adjudicating authority's contention in respect of CENVAT credit on group

3
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gratuity is that M/s KPTL is liable to pay gratuity under Gratuity Act, 1972;
that in order to provide quality medical service in case of illness/accident they
had taken Workmen's Compensation insurance Policy and paid the premium;

the primary/main reason for such insurance coverage was to comply with the
statutory requirement and not to extend any kind of benefit, to employees;

that the said services are different than the Health service, Health Insurance
Service and Life Insurance Service covered under exclusive clause of definition

of input service. On other hand, the department contended that the service of
Group Gratuity Scheme for employees and Welfare Compensation Insurance
policy is purely voluntary act and a welfare measure in the interest of its
employees and it has no relation directly or indirectly towards

manufacturing/output service activities.

9. As per exclusive clause under definition of "input service", life

insurance, health insurance is not fall within the ambit of input service when
such services are used primarily for personal use or consumption of any

employee. Such exclusion w.e.f 1.4.2011 was conscious decision on part of the
legislature having knowledge of judicial decisions on such subject, yet it chose
to exclude these items from the definition of input service and wisdom of the
legislature cannot be questioned in the guise of interpretation. Generally, the
Group Gratuity Scheme operates in the name of a company, who submits
details of their employees to LIC and deposit required amount as directed by
LIC. Finally, upon receiving the resignation letter from an employee, eligible to
receive Gratuity the company submits a claim form to LIC in specified format
claiming the Gratuity amount from the Fund. UC cross verifies the details and forwards
the cheque to the Gratuity scheme (EMPLOYER). The employer in turn releases

the cheque to the employee.

10. From the above, I observe that the Group Gratuity Scheme is
beneficiary scheme extended by a company to their employees and the liability
is purely incurred by the company. As such, M/s KPTL has incurred the
premium of such Group gratuity scheme on behalf of their employees who are
involved in their manufacturing/output service activities. In the circumstances,
the contention that such scheme is for personal use or consumption of any

employees is not correct, as alleged by the department.

11. Like wise, the premium in respect of Workmen's Compensation
Insurance Policy. Employers are legally obligated to take reasonable care to
assure that their workplaces are safe. Nevertheless, accidents happen. When
they do, workers compensation insurance provides coverage. Workers
compensation insurance assures that injured workers get medical care and
compensation for a portion of the income they lose while they are unable to

~ ..··
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return to work and it usually «protects employers from lawsuits by workers
injured while working. Workers receive benefits regardless of who was at fault
in the accident. If a worker is killed while working, Workers Company provides
death benefits for the worker's dependents. Thus, it is a legal obligation to the
company and definitely relatable directly or indirectly to business activities.

12. I observe that the decision relied on by the adjudicating authority

in case of M/s Fiem Industries [2016-43-STR-470-Tri Chenn] is squarely
applicable in the instant issues. Further, I observe that the Hon'ble Tribunal,
Chennai in case of M/s Sundaram Fasteners Ltd [2016-43-STR-454] held that
"so far as the Cenvat credit on insurance service is claimed, the exclusion of
such service in certain events has been incorporated into the law with effect
from 1-4-2011. That is only in respect of the insurance coverage given to

employees during journey availing. leave travel concession. But that had not

taken away welfare of workers under the Factories Act, from its fold if
insurance service is availed to overcome difficulties under Workmen's

DO compensation Act, in case of hazard. Accordingly, appellant's claim of Cenvat
credit on the service tax paid to avail insurance service for employees

employed in factory is permissible."

15. In view of above discussion, I reject the appeal filed by the

department and uphold the impugned order. The appeal filed by the

department stands disposed of in above terms. 341aai arr a Rta 3r4t

0

a far 3win ah a fan aar ?

Attested

»8s?­
(3arr 2ia)

3-ITT_!m (3fCfrR:r )
Date: /19/2017.

o/a]
(Mohanan V.V)
Superintendent (Appeal)

By RPAD
To
M/s Kalpataru Power Transmission Ltd.,
101, Part-III, GIDC Estate, Sector-28, Gandhinagar

Copy to:­
1. The Chief Commissioner, CGST Zone, Ahmedabad.
2. The Commissioner, .CGST, Gandhinagare
3. The Addl./Joint Commissioner, (Systems), CGST, Gandhinagar
4. The Dy. / Asstt. Commissioner, CGST Division Gandhinagar·
5.. Guard file.s. P.A




