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Any person aggrieved by this Order-In-Appeal may file an appeal or revision applicatidn, as
the one may be against such order, to the appropriate authority in the following way @
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Revision application to Government of India :

(1) o Saed gob AR, 1994 T O sl AR gaQ T AEEl & 9N A
W‘mﬁw—w%umw%ﬁﬁaﬁmaﬁm'mw,ww,
e e, <TorE e, 2y HRe, ST A wad, wEE AN, T e 110001 B
Y STET @R |

(@ A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. .
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. : '
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should aiso be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Aeccount.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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To the west regional bench of Customs, Excise & Service Tax Appellate' Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above. :
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-

where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac:

respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any

"

%



'k"

O

n.

— 3 ——

hominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. '
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
~ (i) amount payabie under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)() In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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OR_DER-IN-APPEAL

This appeal is filed by the Assistant Commissioner of CGST,
Gandhinagar Division under Section 84(1) of the Finance Act, 1994 [for short-
the department] against order-in-original No.GNR-STX-DEM-DC-17/2017 dated
31.03.2017 [for short-impugned order], in terms of Review Order No.06/2017-
18 dated 06.07.2017 of the Commissioner of CGST, Gandhinagar in respect of
M/s Kalpataru Power Transmtission Ltd., 101, Part-III, GIDC Estate, Sector-28,

Gandhinagar [for short-KPTL]

2. "This appeél is primarily against CENVAT credit which stands allowed by
the adjudicating authority on Group Gratuity Scheme amounting to
Rs,1,01,841/- and Workmen'’s Compensation Insurance Policy amounting to
Rs,32,12,001/-. The facts of the case is that based on an audit objection,
show cause notice dated 10.10.2016, covering period from 2011-12 to 2014-
15 was issued to M/s KPTL, inter alia, proposing to disallow above referred
CENVAT Credit availed on Group Gratuity Scheme and Workmen'’s
Compensation Insurance Policy. The notice issued for recovery of said Cenvat
credit wrongly availed with interest and further proposed penaity on the
appellant.  Vide the impugned order the show cause notice was decided, by

allowing the CENVAT credit in respect of the aforementioned services

3. Being -aggrieved, the department has filed the present appeal on the
grounds that: '

e As per definition of input service w.e.f 01.04.2011, cenvat credit on
Group Gratuity Scheme and Workmen’s Compensation Insurance Policy
as it covered under the exclusive clause of the definition of input
service; that as per said definition and clarification issued by CBEC vide
circular No0.943/4/2011-CX dated 29.04.2011 credit .is not allowable
when any seérvice are used primarily for personal use or consumption of
empl.oyees. '

e The service of Group Gratuity Scheme for employees and Welfare
Compensation Insurahce policy is purely voluntary act and a welfare
measure in the interest of its employees and it has no relation directly or
indirectly towards. manufacturing/output service activities.

o The department has relied on CESTAT, Principal Bench, New Delhi
decision in case of M/s Gujarat Ambuja Cement [2007 (080) RLT-008],
wherein it was held that the said services are not covered under Rule
2(1) of Cenvat Credit Rules and Hon’ble High Court, Mumbai decision in

~ case of M/s Raymond Ltd[2009 (24) ELT 180], wherein it has concluded
that interpretation of statutes to be construed»strictly by way of literal

meaning. @
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¢ The adjudicating authorlty has erred in relylng upon the decision of
Hon'ble CESTAT Chennai decision in case of M/s Fiem Industries Ltd
which has been not accepted by the department in principle, but due to
lower monetary grounds the decision has not contested further.

4, Personal hearing in the matter was held on 11.09.2017. Shri S.J.Vyas,
Advocate appeared on behalf of M/s KPTL andbexplained thefr points. He
submitted copies of cases laws in their favour. Mrs. Mary George,
Superintendent of CGST, Gandhinagar Division appeared on behalf of
department and reiterated the grounds of appeal in departmental appeal.

5. I'have gone through the facts of the case, the grounds mentioned
in the appeal by the department and the oral averments, raised during the
course of personal hearing by M/s KPTL. The main issue to be decided is
whether as alleged by the department, the adjudicating authority has wrongly
allowed CENVAT credit on input services in question or otherwise.

6. I find that the dispute is regarding availment of CENVAT credit in
respect of Group Gratuity Scheme amounting to Rs,1,01,841/- and Workmen'’s
Compensation Insurance Policy amounting to R§,32,12,001/-.

7. The adjudicating authority, vide his impugned order allowed CENVAT
credit availed by M/s KPTL on the above services, on the following grounds: .

+ The gratuity is a statutory benefit to the employees for their
services to the Employer and is governed by the Gratuity Act,
1972 (Amended 2010); that the Act stipulates payment of the
Gratuity as a statutory benefit to such employees who have to
pay Gratuity benefits better than the statutory requirements has
to be paid by the company in accordance with the law and this is
obligatory and to fulfill this legal obligation, M/s KPTL has opted
for Group Gratuity Scheme. Therefore, it can be said that such
service is relatable to business activity and is to fulfill one of the
legal obligation.

e In case of an acadent within the factory, the compensation has to
be paid by the company in accordance with the law and to fulfill
the said legal obligation, M/s KPTL has taken insurance, therefore,
the insurance premium is related to business activity; that
Workmen’s Compensation insurance policy is different than the
Health Service, Health Insurance, Life Insurance, therefore, does
not excludes the service in relation to Workmen’s Compensation
Insurance Policy.

8. 1 find that the adjudicating authority has broadly categorized it as group
gratuity and workmen’s compenSation insurance policy coverage. The
adjudicating authority’s contention in respect of CENVAT credit on group

7
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gratuity is that M/s KPTL is liable to pay gratuity under Gratuity Act, 1972;
that in order to provide quality medical service in case of illnessfaccident they
had taken Workmen’s Compensation insurance Policy and paid the premium;
the primary/main reason for such insurance coverage was to comply with the
statutory requirement and not to extend any kind of benefit, to employees;
that the said services are different than the- Health service, Health Insurance
Service and Life Insurance Service covered under exclusive clause of definition
of input service. On other hand, the department contended that the service of
Group Gratuity Scheme for employees and Welfare Compensation Insurance
policy is purely voluntary act and a welfare measure in the interest of its
employees and it has no relation directly or indirectly towards

manufacturing/output service activities.

9. As per exclusive clause under definition of “input servnce ', life
insurance, health insurance is not fall within the ambit of input service when
such services are used primarily for personal use or consumption of any
employee. Such exclusion w.e.f 1.4.2011 was conscious decision on part of the
legislature having knowledge of judicial decisions on such subject, yet it chose
to exclude these items from the definition of input service and wisdom of the
legislature cannot be questioned in the guise of interpretation. Generally, the
Group Gratuity Scheme operates in the name of a company, who submits
details of their employees to LIC and deposit required amount as directed by
LIC. Finally, upon receiving the resignation letter from an employee, eligible to
receive Gratuity the company submits a claim form to LIC in specified format
claiming the Gratuity amount from the Fund. LIC cross verifies the details and forwards
the cheque to the Gratuity scheme (EMPLOYER). The employer in turn releases
the cheque to the employee. '

10. From the above, I observe that the Group Gratuity Scheme is
beneficiary scheme extended by a company to their employees and the liability
is purely incurred by the company. As sucl'r, M/s KPTL hae incurred the
premium of such Group gratuity scheme on behalf of their employees who are
involved in their manufacturing/output service activities. In the cireumstances,
the contention that such scheme is for personal use or consumption of any

employees is not correct, as alleged by the department.

11. Like wise, the premium in respect of Workmen’s Compensation
Insurance Policy. Employers are legally obligated to take reasonable care to
assure that their workplaces are safe. Nevertheless, accidents hvappen. When
they do, workers compensation insurance provides coverage. Workers

compensation insurance assures that injured workers get medical care and

compensation for a portion of the income they lose while they are unable tg-"""" .
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return to work and it usually sprotects employers from lawsuits by workers
injured while working. Workers receive benefits rega'rdlle.ss of who was at fault
in the accident. If a worker is killed while working, Workers Company provides
death benefits for the worker’s dependents. Thus, it is a legal obligation to the
company and definitely relatable directly or indirectly to business activities.

12. 1 observe that the decision relied on by the adjudicating authority
in case of M/s Fiem Industries [2016-43-STR-470-Tri Chenn] is squarely
applicable in the instant issues. Further, I observe that the Hon'ble Tribunal,
Chennai in case of M/s Sundaram Fasteners Ltd [2016-43-STR-454] held that
“so far as the Cenvat credit on insurance service is claimed, the exclusion of
such service in certain events has been incorporated into the law with effect
from 1-4-2011. That is only in respect of the insurance coverage given to
employees during journey availing. leave travel concession. But that had not
taken away welfare of workers under the Factories Act, from its fold if
insurance service is availed to overcome difficulties under Workmen's
Compensation Act, in case of hazard. Accordingly, appellant’s claim of Cenvat
credit on the service tax paid to avail insurance service for employees

employed in factory is permissible.”

15. In view of above discussion, I reject the appeal filed by the
department and uphold the impugned order. The appeal filed by the

department stands disposed of in above terms.  3diedal GRT Gof 1 91§ 3rdier
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Date: /88/2017.

Attested

te
(Mohanan V.V)‘1
Superintendent (Appeal)

By RPAD

To

M/s Kalpataru Power Transmission Ltd., _
101, Part-III, GIDC Estate, Sector-28, Gandhinagar

Copy to:-
The Chief Commissioner, CGST Zone, Ahmedabad.
The Commissioner, . CGST, Gandhinagare :
The Addl./Joint Commissioner, (Systems), CGST, Gandhinagar

. The Dy. / Asstt. Commissioner, CGST Division Gandhinagar
Guard file.
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